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PETITION FOR INTER PARTES REVIEW  
UNDER 35 U.S.C. §§ 311 ET SEQ. AND 37 C.F.R. § 42.100 ET SEQ. 

 
The Real Party in Interest, Apex Medical Corp. (hereinafter "Petitioner") 

hereby respectfully requests inter partes review pursuant to 35 U.S.C. §§ 311 et seq. 

and 37 C.F.R. §§ 42.100 et seq., of claims 1-7 of U.S. Patent No. RE44,453 ("the 

’453 Patent") filed May 4, 2011 and issued August 27, 2013 to Virr et al. See Exhibit 

1001.  

As will be explained in detail below, claims 1-7 of the ’453 Patent are 

unpatentable under 35 U.S.C. § 103 in view of the prior art references cited herein. 

Accordingly, Petitioner respectfully requests that claims 1-7 of the ’453 Patent be 

canceled based on the ground of unpatentability explained in detail herein. Petitioner 

meets the statutory threshold standard for instituting an inter partes review because 

this Petition demonstrates "a reasonable likelihood that the petitioner would prevail 

with respect to at least 1 of the claims challenged in the petition." 35 U.S.C. § 314(a). 

An Inter Partes Review fee as set forth in 37 C.F.R. § 42.15(a) accompanies 

this Petition. 

A copy of this Petition and all supporting evidence has been served on the 

Owner, ResMed Limited (hereinafter "PO") at the correspondence address of record 

for the patent-at-issue as required by 37 C.F.R. § 42.105(a). 
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I. MANDATORY NOTICES UNDER 37 C.F.R. § 42.8(a)(1) 

Petitioner satisfies each requirement for Inter Partes Review of the ’453 

patent pursuant to 37 C.F.R. § 42.8(a)(1). 

A. Real Party In Interest Under 37 C.F.R. § 42.8(b)(1) 

The Real Party In Interest is Apex Medical Corp.  

B. Related Matters Under 37 C.F.R. § 42.8(b)(2) 

1. District Court Proceedings 

The ’453 patent is presently the subject of the following litigations: 

 Resmed Inc., v APEX Medical Corporation, No. 8:13-cv-00498 
(C.D. Cal) 

 
A copy of the complaint is attached as Exhibit 1002. 

2. ITC Proceedings 

The ’453 patent is presently the subject of the following ITC proceeding: 

 Certain Sleep-Disordered Breathing Treatment Systems And 
Components Thereof, Inv. No. 337-TA-879.  
 

A copy of the complaint is attached as Exhibit 1008. 

C. Lead and Back-Up Counsel Under 37 C.F.R. § 42.8(b)(3) 

Petitioner is represented by the following counsel: 

Lead Counsel: Henry Petri, Reg. No. 33,063 

Back-up Counsel: James Murphy, Reg. No. 55,474 

Pursuant to 37 C.F.R. § 42.10(b), a Power of Attorney has been filed with 

this Petition. 
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D. Service Information Under 37 C.F.R. § 42.8(b)(4) 

Service information for lead and back-up counsel is as follows: 

NOVAK DRUCE CONNOLLY BOVE + QUIGG LLP 
1000 Louisiana Street, 53rd Floor 
Houston, Texas 77002 
 
Petitioner also consents to service by e-mail to the following address: 

ApexIPR@novakdruce.com. 

II. GROUNDS FOR STANDING UNDER 37 C.F.R. § 42.104(a) 

Petitioner certifies that the patent for which review is sought is available for 

inter partes review and that the Petitioner is not barred or estopped from requesting 

an inter partes review challenging the patent claims on the grounds identified in 

the Petition. 37 C.F.R. 42.104(a). 

III. IDENTIFICATION OF CLAIMS FOR WHICH REVIEW IS 
REQUESTED 37 C.F.R. § 42.104(b)(1) 

Petitioner requests inter partes review of claims 1-7 of the ’453 Patent.  

IV. THE SPECIFIC STATUTORY GROUNDS ON WHICH REVIEW IS 
REQUESTED UNDER 37 C.F.R. § 42.104(b)(2) 

Petitioner requests that claims 1-7 of the ’453 Patent be cancelled based on 

the following statutory grounds of unpatentability: 

Ground A: Claims 1, 2, and 4-7 are rendered obvious under 35 U.S.C. § 103 

by Mayer. 

Ground B: Claim 3 is rendered obvious under 35 U.S.C. § 103 by Mayer in 

view of Lipscombe. 
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Ground C: Claims 1, 2, 5, and 7 are rendered obvious under 35 U.S.C. § 103 

by Dobson. 

Ground D: Claim 3 is rendered obvious under 35 U.S.C. § 103 by Dobson in 

view of Lipscombe. 

Ground E: Claims 4 and 6 are rendered obvious under 35 U.S.C. § 103 by 

Dobson in view of Mayer. 

V. HOW THE CHALLENGED CLAIMS ARE TO BE CONSTRUED 
UNDER 37 C.F.R. § 42.104(b)(3) 

Petitioner requests that each of the various claim terms be given their plain 

and ordinary meaning, as there are no alternate, inconsistent definitions provided in 

the specification. See In re Zletz, 893 F.2d 319, 321 (Fed. Cir. 1989) (under the 

“broadest reasonable interpretation” standard, claim terms are given their plain 

meaning unless the plain meaning is inconsistent with the specification).  The plain 

meaning, consistent with the specification, of the claim term “seal,” is “a sealing 

engagement.” ’453 Patent at 7:8. The plain meaning, consistent with the 

specification, of the claim term “connecting structure,” is “configured to connect 

between the CPAP apparatus and humidifier 30.” ’453 Patent at 9:28-29. The plain 

meaning, consistent with the specification, of the claim term “control knob,” is “a 

controller such as a knob or other selecting device 160 thereon to control a heat 

setting of the heater 152.” ’453 Patent at 10:38-39.  
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VI. OVERVIEW OF THE ’453 PATENT  

A. Overview of the ’453 Patent 

The ’453 patent is generally directed towards a humidifier assembly for a 

CPAP (i.e. continuous positive airway pressure apparatus). ’453 patent at 1:25-28. 

The humidifier includes a base and a top cover that are connected via a seal. ’453 

patent at 7:6-27. The base of the humidifier is at least partially constructed of a heat 

conducting material and further configured to retain a body of liquid. ’453 patent at 

2:33-34 and 4:41-43. A connecting structure is configured to connect between the 

CPAP apparatus and humidifier and allow communication of an outlet of the 

CPAP apparatus with an inlet of the humidifier. ’453 patent at 9:25-26. The 

connecting structure includes a housing providing a base portion to support the 

humidifier thereon as well as a retaining mechanism configured to secure the 

connecting structure to the CPAP apparatus. ’453 patent at 9:25-35. The base of the 

connecting structure further includes a heating element in contact with the heat 

conducting material of the base of the humidifier. ’453 patent at 11:10-19. 

B. Reasons for Allowance 

The ’453 patent is a reissue of U.S. Patent No. 7,614,398 ("the ’398 Patent") 

that was subsequently surrendered upon issuance of the ’453 patent. Claims 1-7 of 

the ’453 patent are identical to claims 1-7 of the ’398 patent with the exception of a 

single word in one of the limitations of claim 1 as illustrated below: 
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Claim 1 of Surrendered ’398 Patent Claim 1 of Reissued ’453 Patent 
1. A humidifier assembly for a CPAP 
apparatus, comprising  
 
a humidifier including  
 
a base configured to retain a body of 
liquid therein, at least a portion of the 
base being constructed of a heat 
conducting material,  
 
a top cover, and  
 
a seal disposed between the top cover 
and the base; and  
 
a connecting structure configured to 
connect between the CPAP apparatus 
and humidifier and allow 
communication of an outlet of the 
CPAP apparatus with the inlet of the 
humidifier, the connecting structure 
including  
 
a housing providing a base portion to 
support the humidifier thereon, and  
 
a retaining mechanism configured to 
secure the connecting structure to the 
CPAP apparatus,  
 
wherein the base portion includes a 
heating element in contact with the heat 
conducting material of the base of the 
humidifier. 

1. A humidifier assembly for a CPAP 
apparatus, comprising  
 
a humidifier including  
 
a base configured to retain a body of 
liquid therein, at least a portion of the 
base being constructed of a heat 
conducting material,  
 
a top cover, and  
 
a seal disposed between the top cover 
and the base; and  
 
a connecting structure configured to 
connect between the CPAP apparatus 
and humidifier and allow 
communication of an outlet of the 
CPAP apparatus with [the] an inlet of 
the humidifier, the connecting structure 
including  
 
a housing providing a base portion to 
support the humidifier thereon, and  
 
a retaining mechanism configured to 
secure the connecting structure to the 
CPAP apparatus,  
 
wherein the base portion includes a 
heating element in contact with the heat 
conducting material of the base of the 
humidifier. 
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While there is no explicit reason for allowance in the file history of the 

surrendered ’398 patent, claim 1 was allowed after a telephone interview with the 

examiner as well as the following amendment that was added to claim 1: 

 “a connecting structure configured to connect between the CPAP apparatus 
and humidifier and allow communication of an outlet of the CPAP 
apparatus with the inlet of the humidifier, the connecting structure 
including a housing providing a base portion to support the humidifier 
thereon…” 

Patent Owner Amendment of 3/27/2009 at p. 3 

Furthermore, there is no explicit reason for allowance of claims 1-7 in the 

file history of the reissue ’453 patent either. Accordingly, this feature of 

independent claim 1 will be considered the reason the claim was allowed.  

VII. HOW THE CONSTRUED CLAIMS ARE UNPATENTABLE UNDER 
37 C.F.R. § 42.104(b)(4) 

In view of the subject matter of the ’453 patent, a person of ordinary skill in 

the art (“POSITA”) as of the year 2001 was typically a person who had a 

bachelor’s degree in mechanical engineering or biomedical engineering and three 

years of experience in the field of medical devices or respiratory therapy, or an 

advanced degree, including a medical doctor, and one to two years of experience in 

the field. Dyro Decl. at ¶17. Moreover, skill is presumed on the part of those 

practicing in the art. See In re Sovish, 769 F.2d 738, 743 (Fed. Cir. 1985). Hence, 

this level of knowledge and skill is utilized throughout this Petition. 

A. Mayer Renders Obvious Claims 1, 2, and 4-7 of the ’453 Patent  
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Mayer was filed August 4, 2000 and issued on August 29, 2006 and 

therefore constitutes prior art under 35 U.S.C. § 102. Mayer is directed to a 

humidifier assembly for a CPAP apparatus that also includes a connecting 

structure. See Mayer at Abstract; 10:66-11:2.  

Claim 1 

1. A humidifier assembly for a CPAP apparatus, comprising  

Mayer discloses a humidifier assembly (e.g., “humidifying apparatus 2”) for 

a CPAP apparatus (e.g., “CPAP-unit 1”). Dyro Decl. at ¶20; see also Mayer at 

10:66-11:2; and FIG 1. Specifically, “a CPAP-unit here generally identified by 

reference numeral 1 and a humidifying apparatus 2 which can be connected thereto 

in modular relationship.” Mayer at 10:66-11:2; see also FIG. 1. 

 

Mayer, FIG. 1 (annotated) 

a humidifier including  
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Mayer discloses a humidifier (e.g., “humidifying apparatus”). Dyro Decl. at 

¶21; see also Mayer at 12:57-65; and FIG 3. Specifically, the “view in FIG. 3 

shows a longitudinal section through an apparatus for humidifying a respiratory 

gas (referred to hereinafter as the humidifying apparatus), in accordance with a 

preferred embodiment of the invention.” Mayer at 12:57-65; see also FIG. 3. 

 

Mayer, FIG. 3 (annotated) 

a base configured to retain a body of liquid therein,  

Mayer discloses a base configured to retain a body of liquid therein as 

illustrated in figure 3. Dyro Decl. at ¶22; see also Mayer, FIG. 3. Specifically, 

“[f]ormed in the trough element 201 arranged beneath the cup portion 202 is a 

separate humidifying region in which only a partial amount of the humidifying 

liquid is accommodated.” Mayer at 13:10-22; see also FIG. 3. 
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Mayer, FIG. 3 (annotated) 

at least a portion of the base being constructed of a heat conducting 

material,  

Mayer discloses that a portion of the base is constructed of a heat conducting 

material (e.g., “material of high thermal conductivity”).  Mayer at 13:39-48. 

Specifically, “[i]n order to increase the transmission of heat between the fluid in 

the trough element 201 and the heating device 214 the bottom region 215 of the 

trough element 201 is formed from a material of high thermal conductivity, for 

example metal.” Mayer at 13:39-48. 

a top cover, and  

Mayer discloses a top cover (e.g., “cup portion 202”) as illustrated in figure 

3. Mayer at 12:57-65; see also FIG. 3.  
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Mayer, FIG. 3 (annotated) 

a seal disposed between the top cover and the base; and  

Mayer discloses a seal disposed between the top cover and the base. Mayer 

at 12:66-13:5. Specifically, the “trough element 201 and the cup portion 202 are 

coupled together in sealing relationship.” Mayer at 12:66-13:5. A person of 

ordinary skill in the art would understand that when two parts of a humidifier are 

“coupled together in sealing relationship” that would constitute a “seal” as the term 

is described in the ‘453 patent. Dyro Decl. at ¶23; see also Mayer at 12:66-13:5. 

a connecting structure configured to connect between the CPAP 

apparatus and humidifier  

Mayer discloses a connecting structure (e.g., “connecting portion 216”) 

configured to connect between the CPAP apparatus and humidifier as illustrated in 

figure 3. Dyro Decl. at ¶24; see also Mayer at 13:58-66. Specifically, “the support 
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housing 4 is provided with a connecting portion 216 which, in the embodiment 

illustrated here, can be fitted directly on to a connecting portion of a CPAP-unit.” 

Mayer at 13:58-66; see also FIG. 3. 

 

Mayer, FIG. 3 (annotated) 

and allow communication of an outlet of the CPAP apparatus with an 

inlet of the humidifier, the connecting structure including  

Mayer discloses that the connecting structure allows communication of an 

outlet of the CPAP apparatus with an inlet of the humidifier. Mayer at 14:7-14. 

Specifically, the “tube connecting members formed at the outlet side on the 

humidifying apparatus are identical to that of a CPAP-unit, in such a way that 

corresponding connecting tubes or hoses can be optionally connected either 

directly to the CPAP-unit or if necessary, when using the humidifying apparatus, 

only to the outlet side of the humidifying apparatus 202.” Mayer at 14:7-14. 

Wherein, the “respiratory gas which is conveyed by a CPAP-unit (not shown here) 
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can flow into the trough element 201 by way of the respiratory gas feed opening 

211, according to the respiration activity of a patient.” Mayer at 13:28-31. 

a housing providing a base portion to support the humidifier thereon, 

and  

Mayer discloses a housing providing a base portion to support the humidifier 

thereon as illustrated in figure 3. Mayer at 14:23-26; see also FIG. 3. Specifically, 

the “support housing 204 is further provided with a fixing device 220, by way of 

which the humidifying apparatus can be mechanically comparatively rigidly 

coupled to a CPAP-unit.” Mayer at 14:23-26; see also FIG. 3. A person of ordinary 

skill in the art at the time of the ’453 patent would understand that the base of the 

humidifier may be distinct from the base of the connecting structure and that the 

base of the connecting structure supports the humidifier. Dyro Decl. at ¶25. 

 

Mayer, FIG. 3 (annotated) 
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a retaining mechanism configured to secure the connecting structure to 

the CPAP apparatus,  

Mayer discloses a retaining mechanism configured to secure the connecting 

structure to the CPAP apparatus. Mayer at 13:58-67. Specifically, “the support 

housing 4 is provided with a connecting portion 216 which, in the embodiment 

illustrated here, can be fitted directly on to a connecting portion of a CPAP-unit,” 

thus the retaining mechanism is configured to secure the connecting structure to 

the CPAP apparatus. Mayer at 13:58-67. 

wherein the base portion includes a heating element in contact with the 

heat conducting material of the base of the humidifier.  

Mayer discloses that the base portion includes a heating element (e.g., 

“heating device 214”) in contact with the heat conducting material of the base of 

the humidifier as illustrated in figure 3. Mayer at 13:39-48. Specifically, “the 

trough element 201 can be heated by means of a heating device 214” and “[i]n 

order to increase the transmission of heat between the fluid in the trough element 

201 and the heating device 214 the bottom region 215 of the trough element 201 is 

formed from a material of high thermal conductivity, for example metal.” Mayer at 

13:39-48; see also FIG. 3. 
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Mayer, FIG. 3 (annotated) 

Claim 2 

2. A humidifier assembly according to claim 1, wherein the top cover 

defines both an inlet and an outlet communicated with an interior of the base, 

the inlet configured to receive pressurized breathable gas and the outlet 

configured to deliver the pressurized breathable gas with added humidity.  

Mayer discloses that the top cover defines both an inlet (e.g., “respiratory 

gas feed opening 211”) and an outlet (e.g., “respiratory gas discharge opening 

212”) communicated with an interior of the base wherein the inlet is configured to 

receive pressurized breathable gas and the outlet configured to deliver the 

pressurized breathable gas with added humidity. Mayer at 13:39-48; see also FIG. 

3. Specifically, the “respiratory gas which is conveyed by a CPAP-unit (not shown 

here) can flow into the trough element 201 by way of the respiratory gas feed 
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opening 211, according to the respiration activity of a patient. By means of a 

direction-changing device 213 which is only shown here in simplified form the 

feed flow of respiratory gas is directed on to the liquid in the trough element 201. 

In that situation, the respiratory gas supplied thereto is enriched with moisture. The 

correspondingly humidified respiratory gas can then flow away, by way of the 

respiratory gas discharge opening 212.” Mayer at 13:39-48; see also FIG. 3. 

 

Mayer, FIG. 3 (annotated) 

Claim 4 

4. A humidifier assembly according to claim 1, wherein the connecting 

structure includes contact elements that communicate with a power supply 

within the CPAP apparatus.  

Mayer discloses that the connecting structure includes contact elements 

(e.g., “electrical connecting members”) that communicate with a power supply 

within the CPAP apparatus. Mayer at 2:43-57. Specifically, “[p]rovided beneath 

the connecting portion identified by reference numeral 16 is a plug connecting 

device (not shown here) by way of which it is possible to make an electrical 
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connection between the heating device 214 and a voltage supply device provided 

on the CPAP-unit.” Mayer at 14:15-22. 

Claim 5 

5. A humidifier assembly according to claim 1, wherein the connecting 

structure is configured to allow removable attachment of the CPAP apparatus 

to the humidifier.  

Mayer discloses that the connecting structure is configured to allow 

removable attachment of the CPAP apparatus to the humidifier. Mayer at 14:7-14. 

Specifically, the “tube connecting members formed at the outlet side on the 

humidifying apparatus are identical to that of a CPAP-unit, in such a way that 

corresponding connecting tubes or hoses can be optionally connected either 

directly to the CPAP-unit or if necessary, when using the humidifying apparatus, 

only to the outlet side of the humidifying apparatus 202.” Mayer at 14:7-14. 

Claim 6 

6. A humidifier assembly according to claim 1, wherein the heat 

conducting material is a metallic material.  

Mayer discloses that the heat conducting material is a metallic (e.g., 

“metal”) material. Mayer at 13:39-48. Specifically, “the trough element 201 is 

formed from a material of high thermal conductivity, for example metal.” Mayer at 

13:39-48. 
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Claim 7 

7. A CPAP apparatus including a humidifier assembly according to 

claim 1.  

Mayer discloses a CPAP apparatus including a humidifier assembly 

according to claim 1. Mayer at 10:66-11:2; see also FIG. 1. Specifically, the 

“apparatus arrangement shown in FIG. 1 includes a CPAP-unit here generally 

identified by reference numeral 1 and a humidifying apparatus 2 which can be 

connected thereto in modular relationship.” Mayer at 10:66-11:2; see also FIG. 1. 

 

Mayer, FIG. 1 (annotated) 

B. Mayer in view of Lipscombe Renders Obvious Claim 3 of the '453 
Patent  

Mayer was filed August 4, 2000 and issued on August 29, 2006 and 

therefore constitutes prior art under 35 U.S.C. § 102. Mayer is directed to a 

humidifier assembly for a CPAP apparatus that also includes a connecting 
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structure. See Mayer at Abstract; 10:66-11:2. Lipscombe was filed October 13, 

2000 and issued on April 29, 2003 and therefore constitutes prior art under 35 

U.S.C. § 102. Lipscombe is directed to a humidifier assembly wherein the 

connecting structure includes a control knob to control a heat setting of the heating 

element. See Lipscombe at 4:36-39. A POSITA would have considered Mayer and 

Lipscombe analogous art in the same field of endeavor and for solving similar 

problems related to the delivery of humidified respiratory gases to patients. Dyro 

Decl. at ¶34. The humidification apparatus features disclosed in Mayer and 

Lipscombe can be readily combined to yield predictable results. Dyro Decl. at ¶34. 

Claim 3 

3. A humidifier assembly according to claim 1, wherein the connecting 

structure includes a control knob to control a heat setting of the heating 

element.  

Mayer discloses claim 1 as discussed above. Additionally, Lipscombe 

discloses that the connecting structure includes a control knob to control a heat 

setting of the heating element. Lipscombe at 4:36-39. Specifically, the “humidifier 

24 includes a control knob 32 which can be rotated in order to vary the amount of 

humidification of the gas flowing through the humidifier between a maximum and 

minimum amount.” Lipscombe at 4:36-39. It would have been obvious to one of 
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ordinary skill to use a control knob to control the heat setting of the heating 

element as described in Mayer. Dyro Decl. at ¶34. 

C. Dobson Renders Obvious Claims 1, 2, 5, and 7 of the ’453 Patent  

Dobson was filed on May 24, 1996 and issued October 7, 1997 and therefore 

constitutes prior art under 35 U.S.C. § 102. Dobson is directed to a humidifier 

assembly for a CPAP apparatus that also includes a connecting structure. See 

Dobson at Abstract; 1:60-64.  

Claim 1 

1. A humidifier assembly for a CPAP apparatus, comprising  

Dobson discloses a humidifier assembly for a ventilator apparatus. Dobson 

at 1:60-64. Specifically, Dobson discloses an “arrangement for rigidly connecting a 

ventilator or other respiratory device to the top of the humidifier in a 

predetermined, fixed position.” Dobson at 1:60-64. Wherein, “the term ventilator is 

used herein to include any and all respiratory devices (including respirators) for 

generating air flow for use by a patient.” Dobson at 3:17-20. A person of ordinary 

skill in the art would understand that a CPAP apparatus is a particular type of 

ventilation device. Dyro Decl. at ¶27. 

a humidifier including  

Dobson discloses a humidifier. Dyro Decl. at ¶28; see also Dobson at 3:23-

24; and FIG 3. Specifically, the “humidifier 2 as illustrated in the exploded view of 
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FIG. 3 includes separable top and bottom members 4 and 6.” Dobson at 3:23-24; 

see also FIG 3. 

 

Dobson, FIG. 3 (annotated) 

a base configured to retain a body of liquid therein,  

Dobson discloses a base configured to retain a body of liquid therein. 

Dobson at 3:27-30. Specifically, the “bottom member 6 as best seen in FIGS. 3-6 

serves as a reservoir for holding water 8 and includes a bottom wall 10 (see FIG. 4) 

and surrounding side wall 12.” Dobson at 3:27-30; see also FIG. 3. 
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Dobson, FIG. 3 (annotated) 

at least a portion of the base being constructed of a heat conducting 

material,  

Dobson discloses that “[h]umidifiers are commonly used with ventilators 

and other respiratory devices to add humidity to the air being supplied to a 

patient.” Dobson at 1:13-15. Wherein the air “can flow between said air inlet and 

said air outlet over said water to add humidity to said air flow.” It is well known in 

the art that in order for the air flowing over the water to be added with humidity in 

an efficient manner, a heat conducting material beneath the water would heat the 

water. Therefore, a person of ordinary skill in the art would understand that in 

order for the humidifier to “add humidity” to the air, at least a portion of the base 

must necessarily be constructed of a heat conducting material. Dyro Decl. at ¶29. 
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a top cover, and  

Dobson discloses a top cover. Dobson at 3:34-37; see also FIG 3. 

Specifically, “the separable top member 4 has a top wall 18 and surrounding side 

wall 20 extending downwardly from and about the top wall 18.” Dobson at 3:34-

37; see also FIG. 3. 

 

Dobson, FIG. 3 (annotated) 

a seal disposed between the top cover and the base; and  

Dobson discloses a seal (e.g., “seal 24”) disposed between the top cover and 

the base. Dobson at 3:40-42. Specifically, “the bottom reservoir member 6 has a 

resilient, flexible seal 24 which is preferably annular as shown in FIG. 3.” Dobson 

at 3:40-42. 
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Dobson, FIG. 3 (annotated) 

a connecting structure configured to connect between the CPAP 

apparatus and humidifier  

Dobson discloses a connecting structure (e.g., “air inlet 44”) configured to 

connect between the CPAP apparatus (e.g., “ventilator 1”) and humidifier (e.g., 

“humidifier 2”) as illustrated in figure 3. Dyro Decl. at ¶30; see also Dobson at 

6:11-21; and FIG. 3. Specifically, “the ventilator 1 is removably attached atop the 

underlying humidifier 2 in a predetermined, fixed position. This is accomplished as 

illustrated in FIGS. 13-16 by rigidly coupling the air outlet 7 of the ventilator 1 

directly to the air inlet 44 of the humidifier 2.” Dobson at 6:11-21. 
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Dobson, FIG. 3 (annotated) 

and allow communication of an outlet of the CPAP apparatus with an 

inlet of the humidifier, the connecting structure including  

Dobson discloses that the connecting structure (e.g., “air inlet 44”) allows 

communication of an outlet of the CPAP apparatus (e.g., “ventilator 1”) with the 

inlet of the humidifier (e.g., “humidifier 2”). Dobson at 6:22-39. Specifically, “the 

ventilator 1 and humidifier 2 are slid together until the air outlet means 7 of the 

ventilator 1 is firmly received in the seal member 44' of the air inlet means 44 of 

the humidifier 2. In this manner, the respective male-female members 7 and 44' not 

only serve to define air flow passages 9 and 68 (see FIG. 16) but also serve as 

removable attaching means to maintain the ventilator 1 in a predetermined, fixed 

position on the humidifier 2.” Dobson at 6:22-39. 
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a housing providing a base portion to support the humidifier thereon, 

and  

Dobson discloses that the connecting structure includes a base portion to 

support the humidifier thereon as illustrated in figure 7 below. The connecting 

structure may be separated into two sections as illustrated above in figure 3, 

wherein the top portion of the connecting structure is integral with section 4 and 

the base portion of the connecting structure is shown attached to section 6. When 

the device is assembled for operation as illustrated in figure 7, the base portion of 

the connecting structure supports the humidifier. A person of ordinary skill in the 

art at the time of the ’453 patent would understand that the base of the humidifier 

may be distinct from the base of the connecting structure and that the base of the 

connecting structure supports the humidifier. Dyro Decl. at ¶31; see also FIG. 7. 

 

Dobson, FIG. 7 (annotated) 



27 
 

a retaining mechanism configured to secure the connecting structure to 

the CPAP apparatus,  

Dobson discloses that the retaining mechanism (e.g., “male-female 

connection 7”) is configured to secure the connecting structure to the CPAP 

apparatus (e.g., “ventilator 1”). Dobson at 6:22-25. Specifically, “the ventilator 1 

and humidifier 2 are rigidly coupled together in the preferred embodiment by the 

sliding male-female connection 7 on the ventilator 1 and seal member 44' on the 

humidifier 2.” Dobson at 6:22-25. 

wherein the base portion includes a heating element in contact with the 

heat conducting material of the base of the humidifier.  

Dobson discloses that “[h]umidifiers are commonly used with ventilators 

and other respiratory devices to add humidity to the air being supplied to a 

patient.” Dobson at 1:13-15. As discussed above, a person of ordinary skill in the 

art would understand that in order for the humidifier to “add humidity” to the air, 

the humidifier must necessarily include a heating element. A person of ordinary 

skill in the art would further understand that the heating element may be in contact 

with the heat conducting material of the base of the humidifier. Dyro Decl. at ¶32. 

Claim 2 

2. A humidifier assembly according to claim 1, wherein the top cover 

defines both an inlet and an outlet communicated with an interior of the base, 
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the inlet configured to receive pressurized breathable gas and the outlet 

configured to deliver the pressurized breathable gas with added humidity.  

Dobson discloses that the inlet is configured to receive pressurized 

breathable gas and the outlet is configured to deliver the pressurized breathable gas 

with added humidity. Dobson at 4:48-54. Specifically, “air A under pressure enters 

the humidifier 2 through air inlet 44 where it is directed downwardly into the body 

of the humidifier 2 (FIG. 7). As shown in FIG. 8, the air A then flows around the 

divider 46 and exits through the outlet 48 and onto the patient.” Dobson at 4:48-54. 

Claim 5 

5. A humidifier assembly according to claim 1, wherein the connecting 

structure is configured to allow removable attachment of the CPAP apparatus 

to the humidifier.  

Dobson discloses that the connecting structure is configured to allow 

removable attachment of the CPAP apparatus (e.g., “ventilator 1”) to the 

humidifier (e.g., “humidifier 2”). Dobson at 6:31-35. Specifically, “the respective 

male-female members 7 and 44' not only serve to define air flow passages 9 and 68 

(see FIG. 16) but also serve as removable attaching means to maintain the 

ventilator 1 in a predetermined, fixed position on the humidifier 2.” Dobson at 

6:31-35. 
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Claim 7 

7. A CPAP apparatus including a humidifier assembly according to 

claim 1.  

Dobson discloses a humidifier assembly for a ventilator apparatus. Dobson 

at 1:60-64. Specifically, Dobson discloses an “arrangement for rigidly connecting a 

ventilator or other respiratory device to the top of the humidifier in a 

predetermined, fixed position.” Dobson at 1:60-64. Wherein, “the term ventilator is 

used herein to include any and all respiratory devices (including respirators) for 

generating air flow for use by a patient.” Dobson at 3:17-20. A person of ordinary 

skill in the art would understand that a CPAP apparatus is a particular type of 

ventilation device. Dyro Decl. at ¶27. 

D. Dobson in view of Lipscombe Renders Obvious Claim 3 of the '453 
Patent  

Dobson was filed on May 24, 1996 and issued October 7, 1997 and therefore 

constitutes prior art under 35 U.S.C. § 102. Dobson is directed to a humidifier 

assembly for a CPAP apparatus that also includes a connecting structure. See 

Dobson at Abstract; 1:60-64. Lipscombe was filed October 13, 2000 and issued 

April 29, 2003 and therefore constitutes prior art under 35 U.S.C. § 102. 

Lipscombe is directed to a humidifier assembly wherein the connecting structure 

includes a control knob to control a heat setting of the heating element. See 

Lipscombe at 4:36-39. A POSITA would have considered Dobson and Lipscombe 
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analogous art in the same field of endeavor and for solving similar problems 

related to the delivery of humidified respiratory gases to patients. Dyro Decl. at 

¶34. The humidification apparatus features disclosed in Dobson and Lipscombe 

can be readily combined to yield predictable results. Dyro Decl. at ¶34. 

Claim 3 

3. A humidifier assembly according to claim 1, wherein the connecting 

structure includes a control knob to control a heat setting of the heating 

element.  

Dobson discloses claim 1 as discussed above. Additionally, Lipscombe 

discloses that the connecting structure includes a control knob to control a heat 

setting of the heating element. Lipscombe at 4:36-39. Specifically, the “humidifier 

24 includes a control knob 32 which can be rotated in order to vary the amount of 

humidification of the gas flowing through the humidifier between a maximum and 

minimum amount.” Lipscombe at 4:36-39. It would have been obvious to one of 

ordinary skill to use a control knob to control the heat setting of the heating 

element as described in Dobson. Dyro Decl. at ¶34. 

E. Dobson in view of Mayer Renders Obvious Claims 4 and 6 of the '453 
Patent  

Mayer was filed August 4, 2000 and issued August 29, 2006 and therefore 

constitutes prior art under 35 U.S.C. § 102. Mayer is directed to a humidifier 

assembly for a CPAP apparatus that also includes a connecting structure. See 
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Mayer at Abstract; 10:66-11:2. Dobson was filed on May 24, 1996 and issued 

October 7, 1997 and therefore constitutes prior art under 35 U.S.C. § 102. Dobson 

is directed to a humidifier assembly for a CPAP apparatus that also includes a 

connecting structure. See Dobson at Abstract; 1:60-64. A POSITA would have 

considered Dobson and Mayer analogous art in the same field of endeavor and for 

solving similar problems related to the delivery of humidified respiratory gases to 

patients. The humidification apparatus features disclosed in Dobson and Mayer can 

be readily combined to yield predictable results.  

Claim 4 

4. A humidifier assembly according to claim 1, wherein the connecting 

structure includes contact elements that communicate with a power supply 

within the CPAP apparatus.  

Dobson discloses claim 1 as discussed above. Additionally, Mayer discloses 

that the connecting structure includes contact elements (e.g., “electrical connecting 

members”) that communicate with a power supply within the CPAP apparatus. 

Mayer at 2:43-57. Specifically, “[p]rovided beneath the connecting portion 

identified by reference numeral 16 is a plug connecting device (not shown here) by 

way of which it is possible to make an electrical connection between the heating 

device 214 and a voltage supply device provided on the CPAP-unit.” Mayer at 

14:15-22. 
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Claim 6 

6. A humidifier assembly according to claim 1, wherein the heat 

conducting material is a metallic material.  

Dobson discloses claim 1 as discussed above. Additionally, Mayer discloses 

that the heat conducting material is a metallic (e.g., “metal”) material. Mayer at 

13:39-48. Specifically, “the trough element 201 is formed from a material of high 

thermal conductivity, for example metal.” Mayer at 13:39-48. 

VIII. CONCLUSION 

In view of the foregoing, claims 1-7 of the ’453 Patent are not patentable 

over the prior art documents cited herein. The prior art documents teach the subject 

matter of the ’453 Patent in a manner establishing a reasonable likelihood that the 

Petitioner will prevail with respect to at least one of the claims challenged in this 

Petition as required by 35 U.S.C. § 314(a).  

Accordingly, Petitioner respectfully requests that Trial be instituted and 

claims 1-7 of the ’453 Patent be canceled. 
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